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3URIHVVRU6KDQH¶VFRQWULEXWLRQWRWKLVV\PSRVLXPDUJXHVWKDWSURVHFX
WRULDO DXWKRULW\ OLHV DW WKHSHULSKHU\RIH[HFXWLYHSRZHU DQGDFFRUGLQJO\
WKDW&RQJUHVVHQMR\VGLVFUHWLRQWRLQVXODWHSURVHFXWRULDORIILFLDOV IURP³DW
ZLOO´ UHPRYDO +H UHOLHV RQ WKUHH W\SHV RI DUJXPHQWV FRQVWLWXWLRQDO ODQ
JXDJHWKH³SXEOLFPHDQLQJ´DWWKHWLPHRIWKH&RQYHQWLRQDQGWKHKLVWRU\
RI OD[H[HFXWLYHEUDQFKVXSHUYLVLRQRYHUFULPLQDO ODZHQIRUFHPHQW LQ WKH
ILUVWRQHKXQGUHG\HDUVRIRXUQDWLRQ¶VKLVWRU\+LVDQDO\VLVRI WKHSXEOLF
PHDQLQJRISURVHFXWLRQDWWKH)RXQGLQJDQGKLVUHFRXQWLQJRIWKHKLVWRU\RI
IHGHUDOSURVHFXWLRQWKHUHDIWHUDUHSHUVXDVLYH1HYHUWKHOHVV,GLVDJUHHZLWK
KLVPHWKRGRORJ\ IRU GHWHUPLQLQJZKLFK SUHVLGHQWLDO SRZHUV DUH FRUH DQG
ZKLFKDUHSHULSKHUDODQGZLWKKLVFRQFOXVLRQWKDW&RQJUHVVKDVXQIHWWHUHG
GLVFUHWLRQWRUHJXODWHDQ\SUHVLGHQWLDOSRZHUDWWKHSHULSKHU\
$FFRUGLQJO\WKLVFRPPHQWDU\KDVWKUHHJRDOVILUVWGLVSXWLQJ6KDQH¶V
FRQFHSWRIFRUH DQGSHULSKHU\ VHFRQGRIIHULQJ DQ DOWHUQDWLYH IUDPHZRUN
IRU GLIIHUHQWLDWLQJ EHWZHHQ FRUH DQG SHULSKHU\ EDVHG RQ WKH SUHVXPSWLRQ
WKDWZH VKRXOG SHUPLW QR LQWHUIHUHQFHZLWK FRQVWLWXWLRQDO SRZHUV WKDW DUH
GHVLJQHG WR FKHFN HQFURDFKPHQWV RI FRRUGLQDWH EUDQFKHV DQG WKLUG FRQ
FOXGLQJWKDWZKHWKHURQHDJUHHVZLWK6KDQH¶VRUP\DSSURDFKRQHFDQQRW
DYRLGDFFRPPRGDWLQJFODVKHVDPRQJWKHEUDQFKHVHYHQZKHQWKHSRZHUDW
VWDNHLVQRWDWWKHFRUH6KDQH¶VDQDO\VLVRUFULWLFDOWRSUHVHUYLQJWKHVHSD
UDWLRQRISRZHUVP\DQDO\VLV,FRQFOXGHWKHUHIRUH WKDWDOWKRXJK6KDQH
FRQYLQFLQJO\KDVVKRZQWKDWSURVHFXWLRQKLVWRULFDOO\GRHVQRWOLHDWWKHFRUH
RIH[HFXWLYHSRZHUKHKDVQRWPDGHWKHFDVHWKDW&RQJUHVVKDVIUHHUHLQWR
LQWUXGHLQWRWKHH[HFXWLYH¶VFRQWURORYHUSURVHFXWLRQ5DWKHUWKHFRQVWLWX
WLRQDO ODQJXDJH DQG VWUXFWXUH WKH UHOHYDQW KLVWRU\ DQG IXQFWLRQDOLVW FRQ
FHUQVVKRXOGDOOLQIRUPUHVROXWLRQRIVXFKVHSDUDWLRQRISRZHUVFODVKHV
'HDQ	3URIHVVRU&KLFDJR.HQW&ROOHJHRI/DZ,WKDQNP\FROOHDJXH&KULV6FKPLGWIRUFRPPHQWV
RQDSULRUGUDIW
 , DJUHH ZLWK 3URIHVVRU 6KDQH WKDW KLVWRULFDO DQDO\VLV VXJJHVWV WKDW SURVHFXWLRQ FDQQRW EH
FRQVLGHUHG D FRUH H[HFXWLYH EUDQFK IXQFWLRQ See +DUROG - .UHQWExecutive Control Over Criminal 
Law Enforcement: Some Lessons From History$08/5(9
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6KDQH¶V GLVWLQFWLRQ EHWZHHQ FRUH DQG SHULSKHUDO SUHVLGHQWLDO SRZHUV
SURYLGHV D KHOSIXO VWDUW IRU WKHUH LV QR UHDVRQ WR EHOLHYH WKDW DOO SRZHUV
H[HUFLVHGE\WKHFKLHIH[HFXWLYHDUHRIHTXDOLPSRUWDQFH6KDQHDGRSWVDQ
DSSURDFKDUWLFXODWHGE\ WKHQ-XGJH5XWK%DGHU*LQVEXUJZKHQ VLWWLQJRQ
WKH'&&LUFXLW³&RUHH[HFXWLYHIXQFWLRQVDUHGHVFULEHGLQ$UWLFOH,,WKH\
LQFOXGHQRWDEO\WKH3UHVLGHQW¶VUROHDV&RPPDQGHULQ&KLHIRIWKH$UPHG
)RUFHVDQGKLVSRZHUWRPDNHWUHDWLHVDQGWRJUDQWSDUGRQV>,@WVHHPV
IDLUWRDVVXPHWKDWWKHSRZHUVVSHFLILFDOO\PHQWLRQHGZHUHRIFHQWUDOFRQ
FHUQ WR WKH IUDPHUV´ 5HDGLQJ $UWLFOH ,, DV 6KDQH GRHV SULRULWL]HV HDFK
SUHVLGHQWLDO SRZHU H[SOLFLWO\ PHQWLRQHG VXFK DV WKH SRZHU WR QHJRWLDWH
WUHDWLHV FRPPDQG WKH$UPHG )RUFHV RU DSSRLQW RIILFHUV RI WKH8QLWHG
6WDWHVRYHU WKHPRUHJHQHUDOSRZHU WRHQIRUFH WKH ODZVSDVVHGE\&RQ
JUHVVDQG6KDQHDGGVWKDWJHQHUDOODZHQIRUFHPHQWFDQQRWEHDVLPSRUWDQW
EHFDXVH LI&RQJUHVVGHOHJDWHVQRSRZHUWRWKHH[HFXWLYHEUDQFKWKHQWKH
$UWLFOH ,, LQWHUHVW LQ ODZHQIRUFHPHQW LVQRW LPSOLFDWHG7KHSRZHU WRHQ
IRUFHODZLQRWKHUZRUGVLVVXERUGLQDWHGWRWKHSRZHUVH[SOLFLWO\YHVWHGLQ
WKH3UHVLGHQW
$OWKRXJK WKH 6KDQH*LQVEXUJ DSSURDFK KDV LQLWLDO DSSHDO LW EUHDNV
GRZQXSRQDPRUHFRPSOHWHUHDGLQJRI$UWLFOH,,,QFOXGHGLQ$UWLFOH,,DUH
QRWRQO\WKHSRZHUVWRQHJRWLDWHWUHDWLHVDQGFRPPDQGWKH$UPHG)RUFHV
EXW WKH SRZHU WR DGMRXUQ WKH 6HQDWH DQG +RXVH LI WKHUH LV GLVDJUHHPHQW
³ZLWK5HVSHFWWRWKH7LPHVRI$GMRXUQPHQW´$QG$UWLFOH,,DOVRLQFOXGHV
WKHSRZHURI³UHTXLU>LQJ@WKH2SLQLRQLQZULWLQJRIWKHSULQFLSDO2IILFHULQ
HDFKRIH[HFXWLYH'HSDUWPHQWVXSRQDQ\VXEMHFWUHODWLQJWRWKH'XWLHVRI
WKHLUUHVSHFWLYH2IILFHV´7KHVHKDUGO\VHHPOLNH³FRUH´GXWLHVSDUWLFXODU
O\ LQ FRPSDULVRQ WR SURVHFXWLRQ0RUHRYHU $UWLFOH ,, WH[WXDOO\ YHVWV WKH
3UHVLGHQWZLWK WKH SRZHU DQG UHVSRQVLELOLW\ WR ³WDNH FDUH´ WR HQIRUFH WKH
ODZVZKLFKFRXOGEHFRQVLGHUHGDFRUHSRZHUXQGHUWKH6KDQH*LQVEXUJ
OLQJXLVWLF DSSURDFK7KH IDFW WKDWD SDUWLFXODU SRZHU LV YHVWHGGLUHFWO\ LQ
WKH3UHVLGHQWXQGHU$UWLFOH,,²DVRSSRVHGWREHLQJWULJJHUHGE\SDVVDJHRI
DODZIURP&RQJUHVVWKDWUHTXLUHVHQIRUFHPHQW²LVQRWDVXIILFLHQWSUR[\RI
 In re6HDOHG&DVH)G '&&LU *LQVEXUJ -GLVVHQWLQJrev’d sub
nom.0RUULVRQY2OVRQ86
 86&2167DUW,,
 Id.
 Id.
 Id.DUW,,
 Id.DUW,,
 Id.DUW,,
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LPSRUWDQFH7KHZRUGVRI$UWLFOH ,,E\ WKHPVHOYHVGRQRWSUHVHQWD WUXVW
ZRUWK\ZD\WRGHWHUPLQHZKDWDUHFRUHH[HFXWLYHSRZHUV
7KH6KDQH*LQVEXUJDSSURDFKIRXQGHUVIRU\HWDQRWKHUUHDVRQ$UWLFOH
,,VKRXOGQRWEHUHDG LQDYDFXXP3UHVLGHQWVFRPPDQGDUPLHVEXW&RQ
JUHVVKDVWKHSRZHUWRSURYLGHIRUWKHFRPPRQGHIHQVHDQGGHFODUHZDU
3UHVLGHQWVQHJRWLDWH WUHDWLHV EXW WKH6HQDWHPXVW FRQVHQW WR WKHPDQG DW
WLPHV&RQJUHVVPXVWLPSOHPHQWWKHPRUWKHWUHDWLHVZLOOQRWJRLQWRHIIHFW
7KH*LQVEXUJ6KDQHDSSURDFKPLVVHVWKHRYHUDOOIXQFWLRQRIHDFKVSHFLILF
SUHVLGHQWLDOSRZHUZLWKLQWKHFRQVWLWXWLRQDOVWUXFWXUH2QO\ZKHQWKH&RQ
VWLWXWLRQ DV D ZKROH LV FRQVLGHUHG FDQ RQH DVFHUWDLQ ZKLFK SUHVLGHQWLDO
SRZHUVVKRXOGEHFRQVLGHUHG³FRUH´
7KHUHDUHDQXPEHURIRWKHUOHQVHVRQHFRXOGXVHWRGLVWLQJXLVKFRUH
IURPSHULSKHU\)RULQVWDQFHZHPLJKWORRNDWHDFKSUHVLGHQWLDOSRZHUDQG
DVVHVVKRZLPSRUWDQWWKDWSRZHUZDVWRWKH)UDPHUV2QWKDWVFRUH6KDQH
SHUVXDVLYHO\DUJXHVWKDWWKH)UDPHUVGLGQRWVWUHVVWKHLPSRUWDQFHRISUHVL
GHQWLDOFRQWURORYHUSURVHFXWLRQ2UZHPLJKWGHFLGHKRZLPSRUWDQWHDFK
SRZHU LV FRQWHPSRUDQHRXVO\ JLYHQ WKH YDVWO\ GLIIHUHQW VRFLHW\ZH OLYH LQ
WRGD\6KDQHZRXOGKDYHDPRUHGLIILFXOWWLPHDUJXLQJWKDWWKHSURVHFXWRUL
DO SRZHU LV QRW FRQVLGHUHG ³FRUH´ E\ FRQWHPSRUDU\ VWDQGDUGV ,Q VKRUW
6KDQH¶VDUJXPHQWIRUGLVWLQJXLVKLQJEHWZHHQFRUHDQGSHULSKHUDOSUHVLGHQ
WLDO SRZHUV EDVHG RQ WKH FRQVWLWXWLRQDO WH[W LV XQSHUVXDVLYH 6XFK DQ DS
SURDFKFDQQRWDFFRXQWIRUWKH)UDPHUV¶GHFLVLRQWRFRPPLWFHUWDLQSRZHUV
WR WKH WH[W DQG OHDYH RWKHUV WR LPSOLFDWLRQ DQG PLVVHV WKH RYHUDOO LP
SRUWDQFHRISUHVLGHQWLDOSRZHUVZLWKLQWKHIUDPHZRUNRIWKH&RQVWLWXWLRQDV
D ZKROH 7R EH VXUH WKHUH LV D VSHFWUXP RI SUHVLGHQWLDO SRZHUV UDQJLQJ
IURP&RPPDQGHULQ&KLHI WR WKHDXWKRULW\ WRDGMRXUQ&RQJUHVVZKHQ WKH
6HQDWHDQG+RXVHFDQQRWDJUHHEXWWKHUHLVQRZD\EDVHGRQWKH$UWLFOH,,
 Id.DUW,
 3HUKDSVLURQLFDOO\-XVWLFH6FDOLDDUWLFXODWHGDIXQFWLRQDOMXVWLILFDWLRQIRUSUHVLGHQWLDOFRQWURO
RYHU SURVHFXWLRQ LQ KLV IDPHGGLVVHQW LQ0RUULVRQ Y2OVRQ 86  +HZURWH WKDW WR
SUHVHUYHLQGLYLGXDOOLEHUW\
8QGHURXUV\VWHPRIJRYHUQPHQWWKHSULPDU\FKHFNDJDLQVWSURVHFXWRULDODEXVHLVDSROLWLFDO
RQH7KHSURVHFXWRUVZKRH[HUFLVHWKLVDZHVRPHGLVFUHWLRQDUHVHOHFWHGDQGFDQEHUHPRYHG
E\D3UHVLGHQWZKRPWKHSHRSOHKDYHWUXVWHGHQRXJKWRHOHFW0RUHRYHUZKHQFULPHVDUHQRW
LQYHVWLJDWHGDQGSURVHFXWHGIDLUO\QRQVHOHFWLYHO\ZLWKDUHDVRQDEOHVHQVHRISURSRUWLRQWKH
3UHVLGHQWSD\VWKHFRVWLQSROLWLFDOGDPDJHWRKLVDGPLQLVWUDWLRQ,IIHGHUDOSURVHFXWRUV³SLFN
SHRSOH WKDW>WKH\@ WKLQ>N@>WKH\@VKRXOGJHW UDWKHU WKDQFDVHVWKDWQHHGWREHSURVHFXWHG´LI
WKH\DPDVVPDQ\PRUHUHVRXUFHVDJDLQVWDSDUWLFXODUSURPLQHQWLQGLYLGXDORUDJDLQVWDSDU
WLFXODUFODVVRISROLWLFDOSURWHVWHUVRUDJDLQVWPHPEHUVRIDSDUWLFXODUSROLWLFDOSDUW\WKDQWKH
JUDYLW\RIWKHDOOHJHGRIIHQVHVRUWKHUHFRUGRIVXFFHVVIXOSURVHFXWLRQVVHHPVWRZDUUDQWWKH
XQIDLUQHVVZLOOFRPHKRPHWRURRVWLQWKH2YDO2IILFH
Id.DW±6FDOLD-GLVVHQWLQJ
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ODQJXDJH WR ODEHO VRPHSRZHUV ³FRUH´ DQG UHOHJDWH WKH UHPDLQGHU WR VHF
RQGFODVVVWDWXV
A. Presidential Powers Checking Coordinate Branches 
$OWKRXJKQRPHDQLQJIXOUDQNLQJRUKLHUDUFK\RISUHVLGHQWLDOSRZHUVLV
SRVVLEOHZKHWKHUEDVHGRQDQDO\VLVRI WKHFRQVWLWXWLRQDO WH[WRUKLVWRU\ ,
VXJJHVWRQHGLVWLQFWLRQ WKDWFDQKHOSVRUWH[HFXWLYHSRZHUV IRU WKHUH LVD
VXEVHWRISUHVLGHQWLDOSRZHUVWKDWXQLTXHO\RSHUDWHWRHQVXUHWKDW&RQJUHVV
DQGFRXUWVGRQRWRYHUVWHSWKHLUERXQGV7KLVLVQRWWKHSODFHWRUHKDVKWKH
EDVLFVHSDUDWLRQRISRZHUVVWUXFWXUHRIFKHFNVDQGEDODQFHVEXWWKH&RQVWL
WXWLRQDFFRUGVHDFKEUDQFK³WKHQHFHVVDU\FRQVWLWXWLRQDOPHDQVDQGSHUVRQ
DO PRWLYHV WR UHVLVW WKH HQFURDFKPHQW RI WKH RWKHUV´ ,Q RWKHU ZRUGV
FRQVWLWXWLRQDOSURYLVLRQVVKRXOGQRWEHWUHDWHGHTXDOO\²WKRVHFODLPVFKDO
OHQJLQJDSUHVLGHQWLDOSRZHUWKDWLVLQWHQGHGWRFKHFNFRRUGLQDWHEUDQFKHV
SUHVXPSWLYHO\ VKRXOG EH SURWHFWHG IURP HQFURDFKPHQW E\ FRRUGLQDWH
EUDQFKHV7KXV WRERUURZ6KDQH¶VWHUPVRIFRUHDQGSHULSKHU\,ZRXOG
OLPLWWKHFRUHWRWKRVHSURYLVLRQVWKDWSOD\DIXQGDPHQWDOUROHLQSUHVHUYLQJ
RXURYHUDOOVHSDUDWLRQRISRZHUVVFKHPHZKLFK6KDQHUHFRJQL]HVVHUYHD
³SURWHFWLYH´IXQFWLRQLQHQVXULQJWKDWRXUJRYHUQPHQWRYHUWLPHPDLQWDLQV
LWV FKHFNV DQG EDODQFHV 7KH PRVW REYLRXV DUH WKH 3UHVLGHQW¶V YHWR DQG
SDUGRQSRZHUV
 9HWRHV
7KH 3UHVLGHQWLDO YHWR LV FULWLFDO WR HQVXULQJ WKDW &RQJUHVV GRHV QRW
RYHUVWHSLWVERXQGV1HLWKHU&RQJUHVVQRUFRXUWVVKRXOGVHFRQGJXHVV WKH
FRQVWLWXWLRQDOLW\RIDSUHVLGHQWLDOYHWR-DPHV0DGLVRQVXPPDUL]HGWKDWWKH
YHWR SRZHU SHUPLWV WKH 3UHVLGHQW ³WR UHVWUDLQ WKH /HJLVODWXUH IURP HQ
FURDFKLQJRQWKHRWKHUFRRUGLQDWHGHSDUWPHQWVRURQWKHULJKWVRIWKHSHR
SOHDWODUJHRUIURPSDVVLQJODZVXQZLVHLQWKHLUSULQFLSOHRULQFRUUHFWLQ
 7+()('(5$/,6712DW-DPHV0DGLVRQ&OLQWRQ5RVVLWHUHG
 7KH6XSUHPH&RXUWLQ&ROHPDQY0LOOHU86IROORZHGDVLPLODUSDWK7KH
FDVHDURVH IURPDFKDOOHQJH WR WKH.DQVDV OHJLVODWXUH¶VDSSURYDORIDSURSRVHGFRQJUHVVLRQDODPHQG
PHQW WR WKH &RQVWLWXWLRQ NQRZQ DV WKH &KLOG /DERU $PHQGPHQW Id. DW ± 2SSRQHQWV RI WKH
DPHQGPHQWDUJXHG WKDWEHFDXVH WKH.DQVDV OHJLVODWXUHKDGSUHYLRXVO\ UHMHFWHG WKHSURSRVDO LWFRXOG
QRWWKHUHDIWHUDSSURYHLWId.DW7KH&RXUWLQYRNHGWKHSROLWLFDOTXHVWLRQGRFWULQHUHDVRQLQJWKDW
EHFDXVH&RQJUHVV¶V$UWLFOH9SRZHUWRDPHQGWKH&RQVWLWXWLRQVHUYHGDVDFULWLFDOFKHFNRQWKHMXGLFL
DU\LWZDVIRU&RQJUHVVUDWKHUWKDQIRUWKH&RXUWWRGHWHUPLQH³ZKHWKHUE\ODSVHRIWLPHVLWVSURSRVDORI
WKHDPHQGPHQWKDGORVWLWVYLWDOLW\SULRUWRWKHUHTXLUHGUDWLILFDWLRQV´Id.DW7KH&RXUW¶VDQDO\VLVRI
WKH LPSHDFKPHQW SRZHU LQ 1L[RQ Y 8QLWHG 6WDWHV  86  ±  SURYLGHV DQRWKHU
DQDORJ\SeeinfraQRWHV±DQGDFFRPSDQ\LQJWH[W
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WKHLUIRUP´<HWRQHFDQUHDGLO\LPDJLQHWKDW3UHVLGHQWVPD\YHWROHJLV
ODWLRQIRUXQFRQVWLWXWLRQDOUHDVRQVRU WRDFFRPSOLVKXQFRQVWLWXWLRQDOHQGV
3UHVLGHQW7UXPSIRULQVWDQFHPLJKWYHWRDQHZLPPLJUDWLRQELOOEDVHGRQ
WKHVDPHDQWL0XVOLPVHQWLPHQWWKDWOHGFRXUWVWRILQGWKHLQLWLDOWUDYHOEDQ
XQFRQVWLWXWLRQDO7KHFRQVWLWXWLRQDORSWLRQIRU&RQJUHVVLVWRRYHUULGHWKH
YHWRDQGQHLWKHUWKHPRWLYHVQRUJRDOVXQGHUO\LQJSUHVLGHQWLDOYHWRHVKDYH
HYHUEHHQVHFRQGJXHVVHGLQFRXUW
,QWKHVWDWHVKRZHYHUFRXUWVRQRFFDVLRQKDYHFRQVLGHUHGFKDOOHQJHV
WRJXEHUQDWRULDOYHWRHV&RQVLGHU7H[DV5HSXEOLFDQ*RYHUQRU5LFN3HUU\¶V
YHWR RI D  DSSURSULDWLRQV ELOO WKDWZRXOG KDYH IXQGHG PLOOLRQ LQ
DSSURSULDWLRQVIRUDSXEOLFLQWHJULW\XQLWLQWKH7UDYLV&RXQW\GLVWULFWDWWRU
QH\¶VRIILFHZKLFKZDVKHDGHGE\D'HPRFUDW*RYHUQRU3HUU\KDGWKUHDW
HQHG WR YHWR WKH OHJLVODWLRQ XQOHVV WKH GLVWULFW DWWRUQH\ ZKR KDG EHHQ
FRQYLFWHGRIGULYLQJXQGHUWKHLQIOXHQFHUHVLJQHG:KHQVKHUHIXVHG*RY
HUQRU3HUU\IROORZHGWKURXJKDQGYHWRHGWKHDSSURSULDWLRQVPHDVXUH
7KHGLVWULFWDWWRUQH\WKHQLQGLFWHG*RYHUQRU3HUU\LQSDUWRQWKHWKHR
U\ WKDWKLVH[HUFLVHRI WKHYHWRSRZHUFRQVWLWXWHGDWWHPSWHGFRHUFLRQRID
SXEOLF VHUYDQW DQG WKH WULDO FRXUW UHIXVHG WRGLVPLVV WKH LQGLFWPHQW2Q
LQWHUORFXWRU\DSSHDOWKH7H[DV&RXUWRI&ULPLQDO$SSHDOV7H[DV¶KLJKHVW
FRXUW IRU FULPLQDO FDVHV WKUHZ RXW WKH LQGLFWPHQW DV XQFRQVWLWXWLRQDO ,W
UHDVRQHGWKDW7H[DV¶³&RQVWLWXWLRQGRHVQRW LPSRVHDQ\UHVWULFWLRQRQWKH
YHWRSRZHUEDVHGRQWKHUHDVRQIRUWKHYHWRDQGLWGRHVQRWSXUSRUWWRDO
ORZDQ\RWKHUVXEVWDQWLYHOLPLWDWLRQVWREHSODFHGRQWKHXVHRIDYHWR´,I
FDOOHGWRDFFRXQWLQFRXUWIRUWKHYHWR*RYHUQRU3HUU\PD\KDYHUHOLHGRQ
ILVFDO UHVWUDLQW LQVWHDG RI UHWULEXWLRQ WR MXVWLI\ WKH YHWR2U KHPD\ KDYH
VWDWHG WKDW WKH SURSRVHG SXEOLF LQWHJULW\ XQLW ZDV QRW VWUXFWXUHG ZHOO
&RXUWVZRXOG EH KDUG SUHVVHG WR FUHDWH D WHVW IRUZKHQ D YHWR VKRXOG EH
LQYDOLGDWHGDQGDOOVXFKHIIRUWVZRXOGEHKLJKO\LQWUXVLYHRQWKHIXQFWLRQ
LQJRIWKHH[HFXWLYH

  -$0(60$',621127(62)'(%$7(6 ,1 7+( )('(5$/&219(17,212)  DW  2KLR
8QLY3UHVV
  See +DZDLL Y 7UXPS  )G  WK &LU  ,QW¶O 5HIXJHH $VVLVWDQFH 3URMHFW Y
7UXPS)GWK&LU
  3UHVLGHQWLDOYHWRHVRIWHQKDYH LPSOLFDWHGFRQVWLWXWLRQDOYLHZV3UHVLGHQW-DFNVRQYHWRHG WKH
1DWLRQDO %DQN DXWKRUL]DWLRQ LQ  DUJXLQJ LQ SDUW WKDW &RQJUHVV ODFNHG WKH SRZHU WR WDNH VXFK
DFWLRQ3UHVLGHQW1L[RQYHWRHGWKH:DU3RZHUV5HVROXWLRQEDVHGRQKLVYLHZWKDW&RQJUHVVKDGRYHU
VWHSSHGLWVDXWKRULW\DQGLQIULQJHGRQWKHH[HFXWLYH¶V$UWLFOH,,SRZHU7RPDQ\LQ&RQJUHVVKRZHYHU
1L[RQ¶VYHWRLWVHOIUHIOHFWHGDQDEXVHRIH[HFXWLYHDXWKRULW\E\GHQ\LQJ&RQJUHVV¶VLWVULJKWIXOUROHLQ
IRUHLJQDIIDLUV&RXUWVVKRXOGQRWVHFRQGJXHVVWKHFRQVWLWXWLRQDOXQGHUSLQQLQJVRIYHWRHV
  0DQQ\)HUQDQGH]Texas Court Dismisses Case That Dogged Perry’s Presidential Campaign
1<7,0(6)HEDW$
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&RXUWVKDYHEHHQUHOXFWDQWWRSHUPLWDWWRUQH\VWRSUREHWKHPLQGVHWRI
3UHVLGHQWVLQRWKHUFRQWH[WVDVZHOO2IPRVWUHOHYDQFHWKH6XSUHPH&RXUW
LQNixon v. Fitzgerald KHOGWKDW3UHVLGHQWVFDQQRWEHVXHGLQGLYLGXDOO\IRU
FRQVWLWXWLRQDOKDUPVDOOHJHGO\LQIOLFWHGGXULQJWKHLUDGPLQLVWUDWLRQV7KH
&RXUW H[SODLQHG LQSDUW WKDW ³>E@HFDXVHRI WKH VLQJXODU LPSRUWDQFHRI WKH
3UHVLGHQW¶VGXWLHV GLYHUVLRQRIKLV HQHUJLHVE\FRQFHUQZLWKSULYDWH ODZ
VXLWV ZRXOG UDLVH XQLTXH ULVNV WR WKH HIIHFWLYH IXQFWLRQLQJ RI JRYHUQ
PHQW´7RWKH&RXUWWKH3UHVLGHQW¶VXQLTXHDQGVZHHSLQJUHVSRQVLELOLWLHV
XQGHU$UWLFOH,,MXVWLILHGFRQIHUULQJLPPXQLW\XSRQWKDWRIILFHIRUFRQGXFW
GXULQJWKHWHUPLQRIILFH
*LYHQWKDWWKHYHWRLVGHVLJQHGDVDFKHFNRQWKHOHJLVODWLYHEUDQFKLWV
H[HUFLVHVKRXOGQHLWKHUEHVHFRQGJXHVVHGLQFRXUWQRUDWWDFNHGFROODWHUDOO\
E\&RQJUHVV7KH6XSUHPH&RXUWKDVVWDWHGWKDW³WKHSRZHUWKXVFRQIHUUHG
XSRQ WKH3UHVLGHQW FDQQRWEH QDUURZHGRU FXW GRZQE\&RQJUHVV´ DQG
WKHUHVKRXOGEHQRMXGLFLDOUHYLHZDVZHOOEHFDXVHWKHFKHFNLQJIXQFWLRQRI
WKH YHWR PLJKW RWKHUZLVH EH XQGHUPLQHG 7KH ODFN RI MXGLFLDO UHYLHZ
PRUHRYHU ZRXOG QRW OHDYH WKH 3UHVLGHQW IUHH WR DEXVH WKH YHWR SRZHU
&RQJUHVVKDVWRROVDWLWVGLVSRVDOWRUHVSRQGWRDQ\SUHVLGHQWLDOPLVXVHRI
WKHYHWRSRZHUPRVWIXQGDPHQWDOO\E\RYHUULGLQJWKHYHWRDQG LQH[FHS
WLRQDOFDVHVLPSHDFKPHQWUHPDLQVWKHXOWLPDWHZHDSRQ
3DUGRQ&RQWH[W
3UHVLGHQWLDO SDUGRQV VLPLODUO\ UHIOHFW D NH\ SUHVLGHQWLDO SRZHU WR
FKHFNWKHFRRUGLQDWHEUDQFKHV,IWKH3UHVLGHQWGHHPVOHJLVODWLYHSHQDOWLHV
WRRVWHUQDSDUGRQFDQDPHOLRUDWHLWVKDUVKQHVVPXFKDV3UHVLGHQW2EDPD
H[HPSOLILHGLQJUDQWLQJFOHPHQF\WRWKRVHFRQYLFWHGRIORQJVHQWHQFHVIRU
FHUWDLQ QRQYLROHQW FULPHV $OH[DQGHU +DPLOWRQ KDG ZULWWHQ WKDW WKH
³FULPLQDOFRGHRIHYHU\FRXQWU\SDUWDNHVVRPXFKRIQHFHVVDU\VHYHULW\WKDW
ZLWKRXWDQHDV\DFFHVVWRH[FHSWLRQVMXVWLFHZRXOGZHDUDFRXQWHQDQFH

  86
  Id.DW
  See also&OLQWRQY-RQHV86±KROGLQJWKDWSUHVLGHQWLDO LPPXQLW\
GRHVQRWQHFHVVDULO\H[WHQGWRVXLWIRULQMXULHVVXVWDLQHGSULRUWRRIILFH
  3RFNHW9HWR&DVH86±
  1RWH WKDW H[HUFLVH RI D OLQH LWHP YHWR LV GLIIHUHQW LQ WKDW WKH OHJLVODWXUH DQG JRYHUQRUPD\
GLVDJUHHDVWRZKDWLVDSURSHUVXEMHFWIRUXWLOL]DWLRQRIDOLQHLWHPYHWRSee, e.g.&ROR*HQ$VVHPEO\
Y2ZHQV3G&ROR%XWFRXUWVZLOOQRWVHFRQGJXHVVWKHSURSULHW\RIWKHYHWRLWVHOI
  See, e.g.6DUL+RUZLW]Obama grants final 330 commutations to nonviolent drug offenders
:$6+ 3267 -DQ   KWWSVZZZZDVKLQJWRQSRVWFRPZRUOGQDWLRQDOVHFXULW\REDPDJUDQWV
ILQDOFRPPXWDWLRQVWRQRQYLROHQWGUXJRIIHQGHUVGHGHF
HGHFFDIDBVWRU\KWPO"XWPBWHUP EHFDGH>KWWSVSHUPDFF6+;&7$)@
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WRRVDQJXLQDU\DQGFUXHO´3DUGRQVVHUYHWRFKHFNWKHMXGLFLDOSURFHVVDV
ZHOOIRU3UHVLGHQWVFDQSDUGRQWKRVHZKRPWKH\GRQRWEHOLHYHZLOOEHRU
ZHUHWUHDWHGZLVHO\LQWKDWSURFHVV²VXFKDVZKHQ3UHVLGHQW+DUGLQJSDU
GRQHG(XJHQH9'HEVDIWHUKLVFRQYLFWLRQDQGLPSULVRQPHQWIRUDQDQWL
ZDU VSHHFK DQG 3UHVLGHQW&DUWHU FRPPXWHG 3DWW\+HDUVW¶V VHQWHQFH IRU
EXUJODU\DIWHUKHUNLGQDSSLQJDQGDOOHJHGEUDLQZDVKLQJE\WKH6\PELRQHVH
/LEHUDWLRQ $UP\ *LYHQ WKDW WKH SDUGRQ SRZHU VHUYHV LQ ODUJH SDUW WR
FKHFNFRRUGLQDWHEUDQFKHVZHVKRXOGEHZDU\RIFRQJUHVVLRQDOUHJXODWLRQ
RUMXGLFLDOUHYLHZ
,QGHHG LQ United States v. Klein WKH 6XSUHPH &RXUW FRQVLGHUHG D
FRQJUHVVLRQDOHIIRUWWRXQGHUFXW3UHVLGHQW/LQFROQ¶VDPQHVW\WRWKRVH
6RXWKHUQ V\PSDWKL]HUVZKR VZRUH DQ RDWK RI DOOHJLDQFH WR WKH FRXQWU\
7KHVWDWXWHSURYLGHGWKDWHYLGHQFHRISDUGRQVFRXOGEHDGPLVVLEOHagainstD
SDUGRQHGFODLPDQWZKRWKHUHIRUHFRXOGQRWUHFRYHUSURSHUW\WKDWWKHIHGHU
DOJRYHUQPHQWKDGVHL]HG,QRWKHUZRUGVDOOZKRKDGUHFHLYHGDSDUGRQ
E\YLUWXHRIGHFODULQJOR\DOW\LQUHVSRQVHWR3UHVLGHQW/LQFROQ¶VDP
QHVW\ ZHUH FRQFOXVLYHO\ SUHVXPHG GLVOR\DO 7KH &RXUW LQYDOLGDWHG WKH
VWDWXWHLQSDUWIRU³LQIULQJLQJWKHFRQVWLWXWLRQDOSRZHURIWKH([HFXWLYH´
1RUVKRXOG&RQJUHVVEHDEOHWRUHJXODWHSDUGRQVWKURXJKXVHRIWKHDSSUR
SULDWLRQVSRZHU ,Q&RQJUHVV LQFOXGHG LQ WZRDSSURSULDWLRQVELOOV D
SURYLVLRQ GHQ\LQJ IXQGV WR 3UHVLGHQW &DUWHU WR LPSOHPHQW D SDUGRQ IRU
WKRVH ZKR HYDGHG WKH GUDIW GXULQJ WKH 9LHWQDP:DU $OWKRXJK VXEVH
TXHQW HYHQWV ODUJHO\PRRWHG WKH FRQWURYHUV\ DQ\ FRQJUHVVLRQDO HIIRUW WR
FRXQWHUDFWSDUGRQVWKURXJKWKHDSSURSULDWLRQVSRZHUVKRXOGEHUHMHFWHG
1RQHWKHOHVVDIWHU3UHVLGHQW7UXPS¶VFRQWURYHUVLDOSDUGRQRI-RH$U
SDLRDJURXSRIQRWHGFRQVWLWXWLRQDOH[SHUWVUHVSRQGHGE\ILOLQJDQDPLFXV
EULHIXUJLQJWKHFRXUWWRUHIXVHWRYDFDWH$USDLR¶VFRQYLFWLRQEDVHGRQWKH
XQFRQVWLWXWLRQDOLW\ RI WKH SDUGRQ 7KH\ DUJXHG LQ SDUW WKDW WKH SDUGRQ
FRXOGQRWEHXVHGWRSURWHFWDSXEOLFRIILFLDOFRQYLFWHGRIYLRODWLQJLQGLYLG

  7+()('(5$/,6712DW$OH[DQGHU+DPLOWRQ&OLQWRQ5RVVLWHUHG
  President Harding Pardons Eugene V. Debs 72'$< ,1 &/ +,67 'HF  
KWWSWRGD\LQFOKFRP"HYHQW SUHVLGHQWKDUGLQJSDUGRQVHXJHQHYGHEV >KWWSVSHUPDFF::3
7'8@
  Notorious Presidential Pardons7,0(KWWSFRQWHQWWLPHFRPWLPHVSHFLDOVSDFNDJHVDUWLFOH
BBKWPO>KWWSVSHUPDFF$37-.7@
  86:DOO±
  Id.DW±
  Id.DW±
  Id.DW
  6XSSOHPHQWDO$SSURSULDWLRQV$FWRI3XE/1R6WDW
  'HEUD&DVVHQV:HLVVChemerinsky brief argues Trump’s pardon of Arpaio is void$%$-
6HSW   KWWSZZZDEDMRXUQDOFRPQHZVDUWLFOHFKHPHULQVN\EULHIDUJXHVWUXPSVSDUGRQ
RIBDUSDLRBLVBYRLG>KWWSVSHUPDFF;&5;3(4@
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XDOV¶ FRQVWLWXWLRQDO ULJKWV EHFDXVH LW ZRXOG OHDYH WKRVHZKRVH ULJKWV KDG
EHHQYLRODWHGZLWKRXWHIIHFWLYHUHGUHVV2WKHUSURPLQHQWFRQVWLWXWLRQDOODZ
VFKRODUVVHSDUDWHO\DUJXHGWKDWWKHSDUGRQYLRODWHGWKHGXHSURFHVVULJKWV
RI/DWLQRVE\VLJQDOLQJWRZRXOGEH$USDLRVWKDWIXUWKHUYLRODWLRQVRIFRQ
VWLWXWLRQDOULJKWVZRXOGEHH[FXVHG
1HLWKHU WKHPRWLYHVQRU LPSDFW RI SDUGRQV KRZHYHU VKRXOG EH VHF
RQGJXHVVHG LQFRXUW*LYHQ WKDW UHDVRQV IRUSDUGRQVDUH UDUHO\SURYLGHG
MXGJHVZRXOG KDYH WR GHWHUPLQHZKDWPRWLYHV RU MXVWLILFDWLRQV OHG WR WKH
SDUGRQDQGWKHQIDVKLRQDWHVWIRUDVFHUWDLQLQJZKHQWKH3UHVLGHQW¶VVKRZ
LQJLVLQVXIILFLHQWLQOLJKWRIWKHFRQVWLWXWLRQDOFKDOOHQJH$UHYLHZLQJFRXUW
PLJKWFRQFOXGHWKDWWKH3UHVLGHQWZDVZURQJWRFRQFOXGHWKDWDSDUWLFXODU
VHQWHQFH ZDV WRR KDUVK RU D OHJLVODWLYH VFKHPH WRR VHYHUH ,QGHHG D UH
YLHZLQJFRXUWFRXOGZHOOILQGWKDW$USDLR¶VSDUGRQGLGQRWVHUYHWKHLQWHU
HVWVRIMXVWLFH6XFKMXGLFLDOGHWHUPLQDWLRQVZRXOGDUURJDWHWRWKHFRXUWVWKH
GLVFUHWLRQLQKHUHQWLQWKHH[HFXWLYH¶VSDUGRQIXQFWLRQ
,Q WKH $USDLR FRQWH[W DPLFL¶V DUJXPHQW WKDW WKH 3UHVLGHQW¶V SDUGRQ
SRZHUGRHVQRWH[WHQG WR IRUPHUSXEOLFRIILFLDOV DFFXVHGRUFRQYLFWHGRI
YLRODWLQJ FRQVWLWXWLRQDO ULJKWV VLPLODUO\ LV XQSHUVXDVLYH $V D KLVWRULFDO
PDWWHU3UHVLGHQW)RUGSDUGRQHG3UHVLGHQW1L[RQHYHQ WKRXJKKHZDVDF
FXVHGRIYLRODWLQJ FRQVWLWXWLRQDO ULJKWV3UHVLGHQW/LQFROQ¶V DPQHVW\ IRU
&RQIHGHUDWH OHDGHUV DFFXVHG RI GLVOR\DOW\ DOVR YLYLGO\ GHPRQVWUDWHV WKH
DKLVWRULFDOQDWXUHRIWKHDUJXPHQW,WZRXOGEHGLIILFXOWWRWHDVHRXWDWKHRU\
XQGHU RXU V\VWHP RI VHSDUDWLRQ RI SRZHUV WR UHYLHZ WKH OHJLWLPDF\ RI D
3UHVLGHQW¶V GHFLVLRQ WR SDUGRQ D SXEOLF RIILFLDOZKRKDV EHHQ DFFXVHG RI
YLRODWLQJFRQVWLWXWLRQDOULJKWV9LFWLPVRIFULPHVZKHWKHULQYROYLQJFRQVWL
WXWLRQDOLVVXHVRUQRWFDQQRWIRUFHSURVHFXWLRQVXQGHURXUV\VWHPVRWKHUH
LVQHYHUDQ\JXDUDQWHHRISXQLVKPHQWIRUYLRODWRUVRIFRQVWLWXWLRQDOULJKWV
0RUHRYHUSULRUWRFRQYLFWLRQ3UHVLGHQWVPD\LVVXHSDUGRQVDVLQWKH1L[
RQH[DPSOH7KXVYLFWLPVRIFRQVWLWXWLRQDOYLRODWLRQVFDQQRWFRPSHOSURV
HFXWLRQ RU SUHYHQW SDUGRQV ,QGHHG 3UHVLGHQWV PD\ QHLWKHU WUXVW WKDW

  0DUWLQ+5HGLVK2SLQLRQA Pardon for Arpaio Would Put Trump in Uncharted Territory
1< 7,0(6 $XJ   KWWSVZZZQ\WLPHVFRPRSLQLRQWUXPSDUSDLRSDUGRQ
DUL]RQDVKHULIIKWPO>KWWSVSHUPDFF;%3)'@/DXUHQFH+7ULEH	5RQ)HLQTrump’s pardon of 
Arpaio can—and should—be overturned :$6+ 3267 6HSW   KWWSV
ZZZZDVKLQJWRQSRVWFRPRSLQLRQVWKHSUHVLGHQWLDOSDUGRQSRZHULVQRWDEVROXWHG
FFDHIEIGGIFBVWRU\KWPO"XWPBWHUP IHFG >KWWSVSHUPDFF67
+46@
  See also0XUSK\ Y )RUG  ) 6XSS  ± :'0LFK  SXUSRUWLQJ WR
UHYLHZ WKH UHDVRQDEOHQHVVRI WKHSDUGRQEXW GLVPLVVLQJ WKH FKDOOHQJH WR WKHSDUGRQDIWHU FXUVRU\ UH
YLHZ
  /LQGD56Y5LFKDUG'86H[SODLQLQJWKDW³DSULYDWHFLWL]HQODFNVD
MXGLFLDOO\FRJQL]DEOH LQWHUHVW LQ WKHSURVHFXWLRQRUQRQSURVHFXWLRQRIDQRWKHU´HYHQZKHQWKHSULYDWH
FLWL]HQKDVEHHQYLFWLPL]HG
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&RQJUHVVZLOOEHIDLULQVHWWLQJSHQDOW\IUDPHZRUNVIRUSXEOLFRIILFLDOVQRU
WKDWMXGJHVZLOOPHWHWKHPMXVWGHVVHUWVDVRSSRVHGWRSXQLVKLQJWKHPWRR
VHYHUHO\WRPDNHDQH[DPSOHWRRWKHUV
$UHODWHGDUJXPHQWUDLVHGLQWKH$USDLRVHWWLQJDVVHUWHGWKDWSDUGRQV
FDQEHFKDOOHQJHGEHFDXVHRIWKHLUIXWXUHLPSDFW$SDUGRQIRUWKHSHUSHWUD
WLRQRIDQ\FULPHLQZKLFKWKHUHLVDYLFWLPXQGHUVWDQGDEO\PD\LQFLWHIHDU
LQ WKHYLFWLPIRU WKH IXWXUHDQG WKUHDWHQ'XH3URFHVVRU(TXDO3URWHFWLRQ
LQWHUHVWV(DFKWLPHDPXUGHUHURUWKLHILVSDUGRQHGDYLFWLPPD\IHDUIX
WXUHKDUP0RUHRYHU3UHVLGHQW%XVK¶VSDUGRQRI&DVSDU:HLQEHUJHUDQG
RWKHUV IRU WKHLU DFWLRQV GXULQJ WKH ,UDQ &RQWUD VFDQGDO FRXOG KDYH EHHQ
YLHZHGDVDSOHGJHWRH[FXVHSXEOLFRIILFLDOVZKRHQJDJHGLQIXWXUHLOOHJDO
VXEWHUIXJHVRQEHKDOIRIWKHDGPLQLVWUDWLRQ(YHQ3UHVLGHQW:DVKLQJWRQ¶V
SDUGRQ RI WKRVH SDUWLFLSDWLQJ LQ WKH:KLVNH\5HEHOOLRQ FRXOG EH VHHQ DV
SUHVDJLQJPHUF\IRUIXWXUHUHEHOV7KDWW\SHRIGLVTXLHWZKHWKHUFRXFKHG
DVD'XH3URFHVVRU(TXDO3URWHFWLRQFODLPVKRXOGQRWWULJJHUMXGLFLDOUH
YLHZ$FODLPWKDWDSUHVLGHQWLDODFWRIFOHPHQF\YLRODWHVLQGLYLGXDOULJKWV
VKRXOGEHUHDGLO\GLVPLVVHG,QOLJKWRIWKHSDUGRQSRZHU¶VIXQFWLRQDVDQ
H[HFXWLYH WRRO WR FKHFN FRRUGLQDWH EUDQFKHV FRXUWV VKRXOG GHFOLQH WR UH
YLHZWKHPHULWVRISDUGRQVHYHQWKRVHH[FXVLQJYLRODWLRQVRIFRQVWLWXWLRQDO
ULJKWVDQGFRQJUHVVLRQDOHIIRUWVWRQHJDWHWKHLPSDFWRIDSDUGRQVKRXOGEH
UHMHFWHGDVLQKlein
7REHVXUHWKHDQDO\VLVDERYHVXJJHVWVWKDWLIWKHUHLVDFODVKEHWZHHQ
DQLQGLYLGXDOFRQVWLWXWLRQDOULJKWDQGDFRQVWLWXWLRQDOFKHFNIXQGDPHQWDOWR
WKH VHSDUDWLRQ RI SRZHUV WKH ODWWHU VKRXOG SUHYDLO %XW WKDW KLHUDUFK\
VKRXOG QRW EH VXUSULVLQJ EHFDXVH WKH )UDPHUV GHVLJQHG WKH VHSDUDWLRQ RI
SRZHUV WR WKHHQGRI VDIHJXDUGLQJ LQGLYLGXDO OLEHUW\RYHU WKH ORQJKDXO
&RXUWV VKRXOG UHIXVH WR UHYLHZ DOOHJDWLRQV RI LQGLYLGXDO KDUP VWHPPLQJ
IURPSUHVLGHQWLDOH[HUFLVHVRIWKHYHWRDQGSDUGRQSRZHUVWRSUHVHUYH WKH

  SeeVRXUFHVFLWHGsupraQRWH
  See, e.g.1HZVZHHN6WDIIAnatomy of a Pardon: Why Weinberger Walked1(:6:((.-DQ
  KWWSVZZZQHZVZHHNFRPDQDWRP\SDUGRQZK\ZHLQEHUJHUZDONHG >KWWSV
SHUPDFF&&6&@
  3UHVLGHQW:DVKLQJWRQLQSDUWGHIHQGHGWKHSDUGRQRQWKHJURXQGRISDVW³DVVXUDQFHV´KHKDG
PDGH WR WKHVHWWOHUVSee:LOOLDP++0LOOHUAmnesty—Power of the President2S$WW¶\*HQ

  $FKDOOHQJHWRSUHVLGHQWLDOSDUGRQVRIFRUHOLJLRQLVWVRURIIHQGHUVRIWKHVDPHUDFHVLPLODUO\
VKRXOGEHGLVPLVVHG(YHQ3UHVLGHQW/LQFROQUHSRUWHGO\IDYRUHGSDUGRQVIURPKLVKRPHVWDWHRI.HQ
WXFN\See+DUROG-.UHQWConditioning the President’s Conditional Pardon Power&$/,)/5(9
Q
  See, e.g.:,//,$0%*:<17+(0($1,1*2)7+(6(3$5$7,212)32:(56$1$1$/<6,6
2)7+('2&75,1()520,7625,*,1727+($'237,212)7+(81,7('67$7(6&2167,787,21±
0-&9,/(&2167,787,21$/,60$1'7+(6(3$5$7,212)32:(56±GHG
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GLVFUHWLRQDU\ H[HUFLVH RI WKDW SUHVLGHQWLDO SRZHU²ZKHWKHU IRU JRRG RU
EDG²LQWKHIXWXUH
$QDO\VLVRI WKH3UHVLGHQW¶VSDUGRQDQGYHWRSRZHUVPLUURUV WKH6HQ
DWH¶V SRZHU RI LPSHDFKPHQW 7KH 6XSUHPH &RXUW LQ Nixon v. United 
States UHIXVHG WR UHYLHZD MXGJH¶V FKDOOHQJH WRKLV LPSHDFKPHQWE\ WKH
6HQDWH ,Q VRGRLQJ WKH&RXUW VWUHVVHG WKH FULWLFDO UROH WKDW LPSHDFKPHQW
SOD\V ZLWKLQ WKH RYHUDOO V\VWHP RI VHSDUDWHG SRZHUV ³>-@XGLFLDO UHYLHZ
ZRXOGEHLQFRQVLVWHQWZLWKWKH)UDPHUV¶LQVLVWHQFHWKDWRXUV\VWHPEHRQH
RIFKHFNVDQGEDODQFHV-XGLFLDOLQYROYHPHQWLQLPSHDFKPHQWSURFHHG
LQJVZRXOGHYLVFHUDWHWKHµLPSRUWDQWFRQVWLWXWLRQDOFKHFN¶SODFHGRQWKH
MXGLFLDU\E\WKH)UDPHUV´,QGHHG-XVWLFH6WHYHQVFRQFXUUHGEDVHGQRWRQ
DQ\DQDO\VLVRI³WH[WXDOFRPPLWPHQW´SHUVHEXWRQWKHFKHFNLQJIXQFWLRQ
RI WKH 6HQDWH¶V LPSHDFKPHQW DXWKRULW\ 7KH FRXUW VXERUGLQDWHG -XGJH
1L[RQ¶V 'XH 3URFHVV LQWHUHVW WR WKH QHHG WR SUHVHUYH &RQJUHVV¶V UREXVW
FKHFNLQJIXQFWLRQRYHUMXGJHVDQGRWKHURIILFHUVRIWKH8QLWHG6WDWHV
,QVKRUWSDUGRQVUHSUHVHQWDTXLQWHVVHQWLDOSUHVLGHQWLDOIXQFWLRQWKDW
DVZLWKWKHYHWRSRZHUUDUHO\VKRXOGEHVXEMHFWWRMXGLFLDOUHYLHZRULQWHU
IHUHQFH IURP&RQJUHVV 7KH SDUGRQ SRZHU FDQ EH DEXVHG EXW LW LV WKH
3UHVLGHQW¶VFDOOWRPDNH²VXEMHFWRQO\WRDFFRXQWDELOLW\DWWKHSROOVRULP
SHDFKPHQW 7KH &RQVWLWXWLRQ YHVWV GLVFUHWH SRZHUV LQ WKH SUHVLGHQF\ WR
SUHVHUYHDUREXVWFKLHIH[HFXWLYHDQGHYHQZKHQ WKH3UHVLGHQW¶VH[HUFLVH
RIVXFKGLVFUHWLRQDUJXDEO\LPSLQJHVRQDQLQGLYLGXDO¶VULJKWVWKHUHVKRXOG
EHQRVHFRQGJXHVVLQJ7KHUHFHQWFDOOV IRUPRUHH[WHQVLYHUHYLHZZRXOG
QRWLQWKHORQJUXQUHGRXQGWRWKHEHQHILWRIRXUV\VWHPRIVHSDUDWHGSRZ
HUV
5HPRYDO$XWKRULW\
5HWXUQLQJWRWKHTXHVWLRQDGGUHVVHGLQ6KDQH¶VSDSHUKRZVKRXOGZH
DQDO\]HZKHWKHU&RQJUHVVFDQLQVXODWHDSURVHFXWRULDORIILFLDOIURPDWZLOO

  5HYLHZRISDUGRQVLQRWKHUJRYHUQPHQWDOV\VWHPVLVRIFRXUVHSRVVLEOH)RUDGLVFXVVLRQRI
MXGLFLDOUHYLHZLQWKHVWDWHVVHH'RQDOG7.RELOCompelling Mercy: Judicial Review and the Clemen-
cy Power8677+20$6/-
  86
  Id.DW±TXRWLQJ7+()('(5$/,6712DW$OH[DQGHU+DPLOWRQ-&RRNHHG

  Id.DW6WHYHQV-FRQFXUULQJ
  ([FHSWLRQVVKRXOGH[LVW)RULQVWDQFHLIDSDUGRQLQWHUIHUHGZLWKDMXGJH¶VFRHUFLYHFRQWHPSW
SRZHURU LIDFRQGLWLRQDOSDUGRQFRHUFHG WKH UHFLSLHQW WR UHOLQTXLVKFRQVWLWXWLRQDO ULJKWV WKHQ UHYLHZ
ZRXOGEHDSSURSULDWHSeegenerally.UHQWsupraQRWHDW
  6RPHPD\DUJXHWKDWLQDFRQVWLWXWLRQDOFULVLVFRXUWVVKRXOGUHYLHZSUHVLGHQWLDODFWLRQPRUH
YLJRURXVO\WKDQEHIRUHWRKHOSULJKWWKHVKLS<HWLQFUHDVHGDFWLYLVPPD\HURGHUHVSHFWIRUWKHMXGLFL
DU\$QGSUHVHUYLQJWKHMXGLFLDU\¶VLQVWLWXWLRQDOOHJLWLPDF\PD\EHFULWLFDOVKRXOGDVHLVPLFFKDOOHQJH
EHWZHHQWKHH[HFXWLYHDQGMXGLFLDOEUDQFKHVODWHUDULVH
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UHPRYDO"0XVWWKH3UHVLGHQWEHDEOHWRUHPRYHDWOHDVWVRPHSURVHFXWRULDO
RIILFLDOVDWZLOO"7KHTXHVWLRQRIZKHWKHUWKHUHPRYDODXWKRULW\LVFRUHLQ
WKHVDPHVHQVHDVSDUGRQVDQGYHWRHVLVQRWDVVWUDLJKWIRUZDUGDV3URIHVVRU
6KDQHVXJJHVWV6RPHPLJKWDUJXHWKDWWKH3UHVLGHQW¶VUHPRYDODXWKRULW\LV
MXVW DV NH\ RI D FKHFN DV WKH YHWR DQG SDUGRQ DXWKRULWLHV E\ SUHYHQWLQJ
&RQJUHVVIURPWKZDUWLQJWKH3UHVLGHQW¶VH[HUFLVHRIWKH$UWLFOH,,SRZHUWR
VXSHULQWHQGWKHH[HFXWLYHEUDQFK,QGHHGWKHUHPRYDODXWKRULW\DV6KDQH
QRWHVIORZVIURPWKH$SSRLQWPHQWDXWKRULW\ZKLFKGRHVOLHDWWKHWH[WXDO
FRUHRI$UWLFOH,,
$FRQJUHVVLRQDOGHFLVLRQWRLQVXODWHD8QLWHG6WDWHV$WWRUQH\RUHYHQ
WKH $WWRUQH\ *HQHUDO IURP SOHQDU\ UHPRYDO ZRXOG EOXQW WKH 3UHVLGHQW¶V
DELOLW\ WRSODFHKLVRUKHUVWDPSRQ ODZH[HFXWLRQZKHWKHULQWKHFLYLORU
FULPLQDOFRQWH[W5HTXLULQJ³FDXVH´EHIRUHGLVPLVVDODQGSHUPLWWLQJMXGL
FLDO UHYLHZ WR GHWHUPLQH ZKHWKHU WKH ³FDXVH´ KDV EHHQ VDWLVILHG ZRXOG
XQGHUPLQHSUHVLGHQWLDOFRQWURORYHUH[HFXWLRQRIWKHODZV
1RQHWKHOHVV ,DJUHHZLWK3URIHVVRU6KDQHWKDW WKHUHPRYDODXWKRULW\
GRHVQRWUHSUHVHQWWKHVDPHW\SHRIFKHFNLQJRUSURWHFWLYHIXQFWLRQDVGRHV
WKHSDUGRQDQGYHWRDXWKRULWLHV7KHUHPRYDODXWKRULW\PD\HQKDQFHSUHVL
GHQWLDOFRQWURODQGPDQDJHPHQWEXWLWGRHVQRWLQDQ\GLUHFWPDQQHUFKHFN
WKHSRZHURI&RQJUHVVRU WKH MXGLFLDU\&RQJUHVVFDQVWLOOSDVV ODZVDQG
WKH MXGLFLDU\ FDQ LQWHUSUHW DQGDSSO\ WKHP LUUHVSHFWLYHRI WKH3UHVLGHQW¶V
H[HUFLVHRI WKH UHPRYDODXWKRULW\RYHUH[HFXWLYHEUDQFKRIILFLDOV7KH UH
PRYDOSRZHUPD\EHFULWLFDOO\LPSRUWDQWEXWLWGRHVQRWSOD\DVIXQGDPHQ
WDODUROHLQRXUV\VWHPRIFKHFNVDQGEDODQFHVDVGRYHWRHVDQGSDUGRQV
,,$&&2002'$7,1*&21*5(66,21$/$1'35(6,'(17,$/
32:(562876,'(7+(³&25(´
3UHVLGHQWLDO SRZHUV WKDW GR QRW VHUYH D FULWLFDO FKHFNLQJ IXQFWLRQ
QRQHWKHOHVV PXVW EH DFFRPPRGDWHG ZLWK WKRVH RI FRRUGLQDWH EUDQFKHV
*LYHQWKDWWKHSRZHUVRIFRRUGLQDWHEUDQFKHVLQHYLWDEO\FODVKVRPHIRUP
RIEDODQFLQJLVLQHYLWDEOH6KDQHHYLGHQWO\LVRIWKHYLHZWKDWLQWKHHYHQW
RI D FODVK&RQJUHVVSUHYDLOV%XWZK\"&RQJUHVVQHYHUKDVHQMR\HG IUHH
UHLQ WR UHJXODWH DOO SUHVLGHQWLDO SRZHUV RXWVLGH WKH FRUH ([DPSOHV DUH
PDQ\&RQJUHVVFDQUHJXODWHSUHVLGHQWLDOSDSHUVEXWFRXUWVKDYHZHLJKHG
WKDWLQWHUHVWDJDLQVWSUHVLGHQWLDOSULYLOHJHZKLFK,GRXEW6KDQHZRXOGFRQ
VLGHU FRUH LQ DQ\ ZD\ &RQJUHVV DOVR KDV WKH GLVFUHWLRQ WR SURYLGH IRU
PLQHUDO H[SORUDWLRQ RQ IHGHUDO ODQGV EXW WKH 3UHVLGHQWPD\ VWLOO HQMR\ D
UHVLGXDO ULJKW WR SURWHFW FHUWDLQ IHGHUDO ODQGV IURP SULYDWH H[SORLWDWLRQ²

  See1L[RQY$GP¶URI*HQ6HUYV86
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DQRWKHUSUHVLGHQWLDOSRZHUDW WKHSHULSKHU\ ,Q VKRUW&RQJUHVVGRHVQRW
KDYH WKH GLVFUHWLRQ WR DEULGJH D SUHVLGHQWLDO RU MXGLFLDO SRZHU PHUHO\
EHFDXVHLWLVQRWFRQVLGHUHG³FRUH´ZKHWKHUXQGHU6KDQH¶VGHILQLWLRQRUP\
RZQ$OWKRXJKFRQJUHVVLRQDOUHJXODWLRQRIVXFKSRZHUV LVQRWSUHVXPS
WLYHO\ LQYDOLG LW QHYHUWKHOHVVPXVW EH DFFRPPRGDWHG ZLWK WKH $UWLFOH ,,
LQWHUHVWVDWVWDNH
7KHQHHGIRUEDODQFLQJFDQEHVHHQLQWKHUHPRYDOFRQWH[WDVZHOO$V
DQLQLWLDOPDWWHUFRQVLGHU&RQJUHVV¶VSDVVDJHRIWKH7HQXUHRI2IILFH$FW
LQ  WKDW IRUEDGH 3UHVLGHQW$QGUHZ -RKQVRQ IURP GLVPLVVLQJ DQ\ H[
HFXWLYHRIILFLDOZLWKRXW WKHFRQVHQWRI WKH6HQDWH-RKQVRQ¶VGLVFKDUJHRI
6HFUHWDU\RI:DU(GZLQ6WDQWRQZLWKRXWWKH6HQDWH¶VDSSURYDOSUHFLSLWDWHG
-RKQVRQ¶V LPSHDFKPHQWE\ WKH+RXVH DQGQHDU FRQYLFWLRQE\ WKH6HQDWH
7KHKLVWRULFDOFRQVHQVXV LV WKDW WKH7HQXUHRI2IILFH$FWZDVXQFRQVWLWX
WLRQDO LQ OLPLWLQJ WKH 3UHVLGHQW¶V UHPRYDO DXWKRULW\ 3URIHVVRU 6KDQH
PLJKW UHVSRQGWKDW WKH7HQXUHRI2IILFH$FWH[DPSOH LVGLIIHUHQWEHFDXVH
&RQJUHVV GLUHFWO\ DXJPHQWHG LWV RZQ SRZHU E\ FRQGLWLRQLQJ UHPRYDO RQ
6HQDWHDSSURYDO3HUKDSVEXW WKHH[DPSOHVXJJHVWV WKDWEDODQFLQJDPRQJ
WKHEUDQFKHVPXVWVWLOO WDNHSODFHHYHQZKHQDSHULSKHUDOSRZHU LV LPSOL
FDWHG
)RU DQRWKHU H[DPSOH FRQVLGHU WKDW DIWHU 3UHVLGHQW &OHYHODQG GLV
FKDUJHG WKH86$WWRUQH\ IURP$ODEDPD LQKH UHIXVHG&RQJUHVV¶V
VXEVHTXHQW UHTXHVW IRU LQIRUPDWLRQDVWRWKHUHDVRQVIRU WKHUHPRYDO7KH
6HQDWH SDVVHG D UHVROXWLRQ FRQGHPQLQJ &OHYHODQG¶V LQWUDQVLJHQFH DQG
&OHYHODQGUHWRUWHGWKDWWKH6HQDWHKDGQRULJKW³WRVLWLQMXGJPHQWXSRQWKH
H[HUFLVHRIP\H[FOXVLYHGLVFUHWLRQDQGH[HFXWLYHIXQFWLRQIRUZKLFK,DP
VROHO\UHVSRQVLEOH WR WKHSHRSOH´6KRXOGWKH6HQDWHKDYHDULJKW WR WKDW
LQIRUPDWLRQ" $JDLQ WKH DQVZHU VKRXOG QRW DXWRPDWLFDOO\ EH \HV PHUHO\
EHFDXVHWKHUHPRYDODXWKRULW\LVQRWFRQVLGHUHG³FRUH´)RUDWKLUGH[DP
SOH &RQJUHVV PLJKW GHILQH WKH ³FDXVH´ QHHGHG IRU UHPRYDO QDUURZO\ DV
FULPLQDOEHKDYLRU6XFKDGUDVWLFUHVWULFWLRQRIWKHUHDVRQVDOORZHGIRUUH
PRYDODOVRVKRXOGEHVXEMHFWHG WREDODQFLQJDQGP\JXHVV LV WKDW WKHUH
VWULFWLRQZRXOGEHGHHPHGXQFRQVWLWXWLRQDO

  8QLWHG6WDWHVY0LGZHVW2LO&R86±
  6LPLODUO\ WKHUH LVXQGRXEWHGFRQJUHVVLRQDOSRZHU WRKHOS WKH MXGLFLDU\SROLFH LWVHOIEXWWKH
$UWLFOH ,,, LQWHUHVW LQLQGHSHQGHQFHPXVWEHFRQVLGHUHG²HYHQLI WKHIUDPHZRUNIRU MXGLFLDOGLVFLSOLQH
IDOOV RXWVLGH WKH FRUH$UWLFOH ,,, SRZHU RI MXGLFLDO UHYLHZSee, e.g. In re &HUWDLQ&RPSODLQWV8QGHU
,QYHVWLJDWLRQE\DQ,QYHVWLJDWLQJ&RPP)G±WK&LU
  See, e.g.(5:,1&+(0(5,16.<&2167,787,21$//$:35,1&,3/(6$1'32/,&(6VW
HG
  President Grover Cleveland, Message to the Senate on the President’s Power of Removal and 
Suspension, 1 March 1886 in$&203,/$7,212) 7+(0(66$*(6 $1' 3$3(56 2) 7+( 35(6,'(176
-DPHV'5LFKDUGVRQHG
41453-ckt_94-3 Sheet No. 12 Side A      06/10/2019   07:55:02
41453-ckt_94-3 Sheet No. 12 Side A      06/10/2019   07:55:02
(,&.5(17&/($1'2127'(/(7( 30
@ CORE VERSUS PERIPHERAL PRESIDENTIAL POWERS 
,QRWKHUZRUGV&RQJUHVVPD\LQWHUIHUHZLWKFULPLQDOSURVHFXWLRQVLQ
PDQ\ ZD\V &RQJUHVV PD\ SODFH FRQGLWLRQV RQ SURVHFXWLRQV OLPLW WKHLU
GXUDWLRQ RU XQGHUFXW SURVHFXWRULDO FRQILGHQWLDOLW\ $ EDODQFLQJ WHVW RI
VRPHQDWXUHLVQHHGHGWRZHLJKFRQJUHVVLRQDOSUHURJDWLYHVDJDLQVWWKH$U
WLFOH ,, LQWHUHVW LQHIIHFWLYHVXSHUYLVLRQDQGGLVFKDUJHRI WKHSURVHFXWRULDO
IXQFWLRQ6KDQH¶VDQDO\VLVDSSDUHQWO\GRHVQRWSHUPLWVXFKEDODQFLQJ
2IFRXUVH6KDQHPLJKWUHO\RQKLVWRU\WRFRQFOXGHWKDWWKH6XSUHPH
&RXUW¶V GHFLVLRQV LQ Myers v. United States Humphrey’s Executor v. 
United States DQGMorrison v. Olson GUHZ WKH EDODQFH EHWZHHQ FRQ
JUHVVLRQDODQGH[HFXWLYH DXWKRULW\XQZLVHO\Myers KHOG WKDW WKH UHPRYDO
DXWKRULW\IROORZHGWKHDSSRLQWPHQWDXWKRULW\VXFK WKDW WKH3UHVLGHQWPXVW
EHDEOHWRUHPRYHDOOVXSHULRURIILFHUVZLWKLQWKHH[HFXWLYHEUDQFKDWZLOO
7KH &RXUW LQHumphrey’s Executor v. United States DOVR UHFRJQL]HG WKH
LPSRUWDQFHRIWKH3UHVLGHQW¶VH[HUFLVHRIWKHSOHQDU\UHPRYDODXWKRULW\EXW
SHUPLWWHG&RQJUHVV WR FDELQ WKH UHPRYDO DXWKRULW\ IRU RIILFHUV H[HUFLVLQJ
TXDVLOHJLVODWLYHDQGTXDVLMXGLFLDOSRZHUV$QGWKH&RXUWPRUHUHFHQWO\
LQMorrison v. Olson KHOG WKDW3UHVLGHQWVPXVWEH DEOH WR UHPRYHDWZLOO
RIILFHUVZKHQWRGRVRLVFULWLFDOWRSHUIRUPWKHLUFRQVWLWXWLRQDOO\DVVLJQHG
GXWLHV
6KDQH UHMHFWV DOO RI WKRVH DSSURDFKHV DQG DSSDUHQWO\ FRQFOXGHV WKDW
&RQJUHVVVKRXOGH[HUFLVHWKHGLVFUHWLRQWRGHWHUPLQHZKHWKHUWKH3UHVLGHQW
FDQ H[HUFLVH WKH SOHQDU\ UHPRYDO DXWKRULW\ IRUall H[HFXWLYH EUDQFK RIIL
FLDOV%XWWKDWFRQFOXVLRQFDQRQO\IROORZIURPDQXQH[SODLQHGEDODQFH²WR
6KDQH&RQJUHVV¶SRZHUWRLQVXODWHH[HFXWLYHEUDQFKRIILFLDOVIURPSOHQDU\
UHPRYDO LV IDUPRUH LPSRUWDQW WKDQ WKHH[HFXWLYH LQWHUHVW LQ ODZHQIRUFH
PHQW%DVHGRQWKHFRQVWLWXWLRQDOWH[WWKHUHLVQRZD\RIFKRRVLQJZKLFK
WHVW WR DGRSW IRUGHWHUPLQLQJZKHQ&RQJUHVV FDQ OLPLW WKH3UHVLGHQW¶V UH
PRYDODXWKRULW\%DVHGRQWKHKLVWRU\DW WKH)RXQGLQJ ,DJUHHWKDW6KDQH
KDVDVWURQJDUJXPHQW<HWJLYHQWKHYHU\GLIIHUHQWZRUOGZHOLYHLQWRGD\
WKHGHFLVLRQLQMorrison v. Olson VHQVLEO\FRQWHPSODWHVWKDWDFFRPPRGD
WLRQV EHWZHHQ WKH H[HFXWLYH DQG OHJLVODWLYH EUDQFKHVPXVW EHPDGH RQ D
VLWXDWLRQE\VLWXDWLRQEDVLV7KHYDVWGHOHJDWLRQVIURP&RQJUHVVWRWKHH[
HFXWLYH EUDQFKZKLFKZHUH QRW IRUHVHHQ E\ WKH)UDPHUV KDYHPDJQLILHG
WKH LPSRUWDQFHRIRYHUVHHLQJ ODZHQIRUFHPHQW8QGHUMorrison v. Olson, 
3UHVLGHQWVPXVWKDYHWKHSRZHUWRUHPRYHWKH6HFUHWDU\RI6WDWHWKH6HFUH

  86
  86
  86
  86DW
  86DW±
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WDU\RI'HIHQVHDQGRWKHUNH\RIILFHUVWRHQVXUHVXIILFLHQWFRQWURODQGDF
FRXQWDELOLW\ IRU WKH H[HUFLVH RI KLV SRZHUV ZKLOH &RQJUHVV FDQ GHFLGH
ZKHWKHUWRLQVXODWHWKHUHPRYDORIWKHRWKHUV
7KHTXHVWLRQUHPDLQVZKHWKHU&RQJUHVVFDQSURWHFWWKHVSHFLDOFRXQ
VHO DQG $WWRUQH\ *HQHUDO IURP SOHQDU\ UHPRYDO 7KH 6XSUHPH &RXUW LQ
Morrison v. Olson DOUHDG\DQVZHUHGWKHTXHVWLRQZLWKUHVSHFWWRWKHVSHFLDO
FRXQVHO²&RQJUHVV FDQ VKLHOG D VSHFLDO FRXQVHO IURP DW ZLOO UHPRYDO
$QG6KDQH¶VKLVWRULFDOIRFXVDVZHOODVKLVVWUHVVRQ³SXEOLFPHDQLQJ´DW
WKH WLPHRI&RQYHQWLRQ VXSSRUW WKDW FRQFOXVLRQ%XWZLWK UHVSHFW WR WKH
$WWRUQH\*HQHUDORU)%,'LUHFWRUP\YLHZVHYLGHQWO\SDUWZLWK WKRVHRI
3URIHVVRU6KDQH+LVWRU\SURYLGHVMXVWRQHIUDPHZLWKZKLFKWRDVVHVVWHQ
VLRQVEHWZHHQ&RQJUHVVDQGWKH3UHVLGHQW)XQFWLRQDOFRQFHUQVFDQWHPSHU
WKDWKLVWRU\7KH$WWRUQH\*HQHUDODQG)%,'LUHFWRUZLHOGVXFKEURDGDQG
FULWLFDOSRZHUVWKDWWKH3UHVLGHQWPXVWEHDEOHWRH[HUFLVHDSOHQDU\UHPRY
DODXWKRULW\
&21&/86,21
3URIHVVRU6KDQH¶VGLVWLQFWLRQEHWZHHQFRUH DQGSHULSKHUDODVSHFWVRI
$UWLFOH,,EULQJVLQVLJKWEXWGRHVQRWSHUVXDVLYHO\WHOOXVKRZWRGHILQHWKH
³FRUH´1RUFDQLWWHOOXVZKHQ&RQJUHVVRUFRXUWVFDQLQWHUIHUHZLWK$UWLFOH
,,DXWKRULW\RXWVLGHWKHFRUH
7KHQRUPDWLYHOHQV,VXJJHVWLVRQHRIFKHFNVDQGEDODQFHVDFULWLFDO
LIQRWWKHHVVHQWLDOSLOODURIRXUFRQVWLWXWLRQDOVWUXFWXUH,QWHUIHUHQFHE\RQH
EUDQFK ZLWK WKH FKHFNV FRQVWLWXWLRQDOO\ DVVLJQHG WR DQRWKHU VKRXOG SUH
VXPSWLYHO\EH LQYDOLGHYHQ WKRXJKRWKHUFODVKHVFDQQRWEHVR UHDGLO\ UH
VROYHG7KHFKHFNVDQGEDODQFHVSHUVSHFWLYHSURYLGHVDW OHDVWRQHVRUWLQJ
PHFKDQLVPWRKHOSUHVROYHDVXEVHWRIVHSDUDWLRQRISRZHUVFKDOOHQJHV,Q
VKRUW , DJUHHZLWK3URIHVVRU6KDQHDV WR WKHKLVWRULFDOXQGHUVWDQGLQJ WKDW
SURVHFXWLRQZDVQRWFRQVLGHUHGDFRUHSRZHUXQGHU$UWLFOH,,EXWGLVDJUHH
WKDWVXFKDFRQFOXVLRQGLFWDWHVWKDW&RQJUHVVKDVWKHSRZHUWROLPLWUHPRY
DODXWKRULW\RYHUallH[HFXWLYHEUDQFKRIILFHUV,QHVVHQFH6KDQH¶VDQDO\VLV
PLVVHVDVWHS²ZHPXVWEDODQFHWKH$UWLFOH,LQWHUHVWLQLQVXODWLQJSDUWLFX
ODUH[HFXWLYHEUDQFKRIILFHUVZLWKWKH3UHVLGHQW¶V$UWLFOH,,LQWHUHVWLQHIIHF
WLYH VXSHUYLVLRQ 6KDQH WLOWV WRZDUGV&RQJUHVV EXW WKH6XSUHPH&RXUW LQ
Morrison v. Olson SODXVLEO\ KDV WLOWHG WRZDUG WKHPLGGOH DQG JLYHQ WKH

  $OWKRXJK&RQJUHVV GLGQRW FUHDWH WKHPHFKDQLVP WKDW OHG WRKLULQJ5REHUW0XHOOHU'2-¶V
DSSRLQWPHQWPHPRSOHGJHGSURWHFWLRQIURPDWZLOOUHPRYDOSee-RVK%ODFNPDQCould Trump Remove 
Special Counsel Robert Mueller? Lessons from Watergate /$:)$5( 0D\    30
KWWSVZZZODZIDUHEORJFRPFRXOGWUXPSUHPRYHVSHFLDOFRXQVHOUREHUWPXHOOHUOHVVRQVZDWHUJDWH
>KWWSVSHUPDFF<*'.$@
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FULWLFDOQDWXUHRIFULPLQDODQGFLYLOODZHQIRUFHPHQWWRGD\GRQHVRSHUVXD
VLYHO\
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